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No. 8475.

iFor tJ|j Nintli (Hirruil.

Blanch A. Bagnall,

Petitioner,

vs.

Commissioner of Internal Revenue,

Respondent.

PETITIONER'S BRIEF.

STATEMENT OF PLEADINGS AND FACTS
DISCLOSING BASIS OF JURISDICTION.

This case involves a controversy between the taxpayer

and the Commissioner of Internal Revenue relating to the

assessment of a deficiency of $1,957.90 in petitioner's in-

come tax return for 1930. Pursuant to section 272 of

the Revenue Act of 1928 petitioner filed with the Board

of Tax Appeals her petition for a redetermination of the

deficiency [Tr. of Rec. p. 3 ct seq.]. The Board of Tax

Appeals rendered its decision on November 3rd, 1936,

sustaining the determination by respondent of said de-

ficiency. In accordance with section 1001 of the Revenue

Act of 1926, as amended by section 603, Revenue Act of

1928, petitioner duly filed her petition for review of said

decision of the Board of Tax Appeals by the United States

Circuit Court of Appeals for the Ninth Circuit [Tr. of

Rec. p. 66 et seq.].



STATEMENT OF THE CASE.

The facts of this case are stipulated in detail at page

14 of the Transcript of Record. However, they may

be briefly summarized as follows:

Petitioner is the beneficiary of an inter vivos trust

created in contemplation of death. The trustee paid a

proportionate part of the Federal estate tax and Califor-

nia inheritance tax assessed against the trust, which was

considered a part of the estate of decedent, petitioner's

husband, because made in contemplation of death. In its

fiduciary return of income for 1930, the trustee deducted

the amounts of these taxes. Petitioner, in her income tax

return for 1930, reported the net income returned by the

trustee, after deducting the aforesaid estate and inheri-

tance taxes. Respondent determined a deficiency of

$1,957.90 in petitioner's income tax for 1930, after in-

creasing the income reported by petitioner by the amounts

deducted by the trustee for estate and inheritance taxes.

This was the result of disallowing the deduction taken by

the trust in its fiduciary return for 1930 of the amount of

estate and inhertance taxes paid by it. Petitioner applied

to the United States Board of Tax Appeals for a rede-

termination of said deficiency. The Board sustained the

determination of respondent and ordered that there was a

deficiency of $1,957.90 in petitioner's income tax for 1930.

From this decision petitioner has appealed to this Court.

This appeal presents the following questions:

1. Is a trust created in contemplation of death a part

of the decedent's estate and therefore, entitled to take the

deduction allowed *'the estate" for estate and inheritance

taxes paid by it, under section 23 (c) of the Revenue Act

of 1928?
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2. Must the petitioner pay income tax on the amounts

deducted by the trustee for estate and inheritance taxes

and never received by the beneficiary as income from said

trust ?

SPECIFICATION OF ASSIGNED ERRORS.

All the assignments of error set out in the Petition for

Review are to be relied upon in this appeal, viz: numbers

1, 2, 3 and 4 found on page 68 of the Transcript of the

Record.

ARGUMENT.

It will be petitioner's contention in this brief that it is

entirely inconsistent for the Federal Government, repre-

sented by the Commissioner of Internal Revenue, to claim

that the inter vivos trust created in contemplation of death

is a portion of the estate of the late Albert Lawrence

Bagnall for the purpose of assessing an estate tax upon

such transfer, and now to contend that said trust is not

"the estate" within the meaning of section 23 (c) of the

Revenue Act of 1928 and therefore, not entitled to take

the deduction for estate and inheritance taxes paid by

said trust. Petitioner points out that the provisions of

the Revenue Act relating to income tax and estate tax

must be considered together and that they indicate a clear

intention that a trust created in contemplation of death is

just as much a part of the estate of a decedent as is the

rest of the estate left by him.

The Assignments of Error stated in the Petition for Re-

view and to all of which the following argument is ad-

dressed, are:



1. The decision of the Board that the inter vivos

trustee was not entitled to deduct the inheritance and

estate taxes paid by the said inter vivos trust and deducted

in its fiduciary return of income tax for 1930.

2. The decision of the Board that the ijiter z'ivos trust

estate was not "the estate" within the meaning of section

23 (c) of the Revenue Act of 1928.

3. The Board's failure to hold that the fiduciary of an

inter vivos trust made in contemplation of death was en-

titled to take the deduction for inheritance and estate taxes

paid, as permitted the fiduciaries of other property left

by the decedent by virtue of said section 23 (c).

4. The Board's refusal to hold that there is no de-

ficiency in petitioner's income tax return for 1930.

The portion of the statute under which the deduction

of estate and inheritance taxes is claimed is as follows

:

"* * * For the purpose of this sub-section,

estate, inheritance, legacy and succession taxes accrue

on the due date thereof, except as otherwise provided

by the law of the jurisdiction imposing such taxes,

and shall be allowed as a deduction only to the

estate".

Section 23 (c), Revenue Act of 1928.

In the first place, petitioner does not claim the deduction

as such on her individual return, but merely contends that

the trustee was clearly entitled to take the deduction in its

fiduciary return and therefore, she is taxable only on the

trust income reported by the trustee, after deducting the

amounts of estate and inheritance taxes paid. The fol-
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lowing authorities clearly hold that a beneficiary may not

deduct on his personal income tax return the inheritance

taxes paid by him personally.

Gillette %'. Commissioner of Internal Revemie, 76

Fed. (2d) 6;

Marts V. Commissioner of Internal Revenue, 82

Fed. (2d) 110.

For the purposes of both the Federal estate tax and

the California inheritance tax, property conveyed by trust

in contemplation of death is considered to be a portion of

the estate of the decedent and therefore subject to these

taxes. The pertinent provisions of the Federal and Cali-

fornia law on this subject follow

:

California Inheritance Tax Act, chapter 821, Laws of

1921:

"Section 1. (2) The words 'estate' and 'prop-

erty' as used in this act, shall be taken to mean the

real and personal property or interest therein of the

testator, intestate, grantor, bargainor, legatee, de-

visees, heirs, next of kin, grantees, donees, vendees

or successors, * * *

"(3) The word 'transfer' as used in this act shall

be taken to include the passing of property or any in-

terest therein, in possession or enjoyment, present or

future, by inheritance, descent, devise, succession, be-

quest, grant deed, bargain, sale, gift or appointment

in the manner herein described.

"Section 2. A tax shall be and is hereby imposed

upon the transfer of any property, real, personal or

mixed, or of any interest therein or income therefrom

in trust or otherwise, to persons, institutions or cor-

porations, not hereinafter exempted, * * * in

the following cases: ^^ * *
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"(3) When the transfer is of property made by a

resident or by a non-resident when such non-resident's

property is within this state, by deed, grant, bargain,

sale, assignment or gift, made without vahiable and

adequate consideration (/. e., a consideration equal in

money or in moneys' worth to the value of the prop-

erty transferred) :

"(a) In contemplation of the death of the

grantor, vendor, assignor or donor, or "^ * *

"Section 9.

"(1) Any administrator, executor or trustee hav-

ing in charge or trust any legacy or property for dis-

tribution subject to tax, shall deduct the tax there-

from, * * *"

Revenue Act of 1926, Part III—Estate Tax:

"Section 302. The value of the gross estate of

the decedent shall be determined by including the

value at the time of his death of all property, real or

personal, tangible or intangible, wherever situated

—

"(c) To the extent of any interest therein of

which the decedent has at any time made a transfer,

by trust, or otherwise, in contemplation of or intended

to take effect in possession or enjoyment at or after

his death, except in case of a bona fide sale for an

adequate and full consideration in money or money's

worth * * *

"(d) To the extent of any interest therein of

which the decedent has at any time made a transfer,

by trust or otherwise, where the enjoyment thereof

was subject at the date of his death, to any change

through the exercise of a power, either by the dece-

dent alone or in conjunction with any person, to alter,

amend, or revoke, * * ^
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"Section 300. When used in this title

—

"(a) The term 'executor' means the executor or

administrator of the decedent, or, if there is no

executor or administrator appointed, quahfied, and

acting within the United States, then any person in

actual or constructive possession of any property of

the decedent; * * *

"Section 305. (a) The tax imposed by this title

shall be due and payable one year after the decedent's

death, and shall be paid by the executor to the col-

lector. * * *"

It is apparent from a careful reading of these statutory

provisions that, for the purposes of the estate tax and

inheritance tax, property conveyed in trust in contempla-

tion of death is treated as a portion of the decedent's

estate, just as is a testamentary trust, for example. Aiso

it is clear that the trustee or other fiduciary in possession

of such property is required to pay the tax.

In Gillette v. Commissioner of Internal Revenue, supra,

the California inheritance tax was paid by the beneficiary,

after the California Superior Court had held that the

transfer in trust was made in contemplation of death. The

Circuit Court of Appeals for the Second Circuit disal-

lowed the deduction on the beneficiary's income tax re-

turn, but made the following comments which are perti-

nent to the case at bar, where the trustee of such a trust

has been denied the deduction:

"The California statute relating to the imposition

and collection of inheritance taxes does not diflfer

essentially from that of New York discussed by the

Supreme Court in Keith v. Johnson, 271 U. S. 1, 46

S. Ct. 415, 70 L. Ed. 795, or that of Texas dealt

with in United States v. Mitchell, 271 U. S. 9, 46

S. Ct. 418, 70 L. Ed. 799. Under the inheritance
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tax laws of all three states the estate is primarily

responsible for the payment of the tax. The judg-

ment against the taxpayer in the California superior

court did not relieve the estate of Lina Gillette from

a primary duty to pay the tax. The state only ob-

tained a judgment against the petitioner herein be-

cause the trustees had not paid the tax as they were

in the first instance bound to do.

"It is further contended that section 23 (c) (3), if

interpreted as depriving the taxpayer of the right to

deduct the tax, would be unconstitutional. The con-

tention is founded on the claim that such an interpre-

tation would make an arbitrary distinction between

inheritance taxes on property which passed to an

executor and on property transferred in contempla-

tion of death. It is said in this connection that, if

A should bequeath $100,000 to trustees to pay the in-

come to his son, his executor would be able to pay

the inheritance taxes and deduct the amount from

the income of the estate during the period of admin-

istration, thus increasing the payments available for

the beneficiary. If B, however, a month before his

death, gave his son $100,000 in contemplation of

death and that sum constituted the donor's whole

estate, the son would be required to pay the inheri-

tance tax while, under the terms of section 23 (c)

(3), he would not have the benefit of any deduction

of the payment from the income. But we do not

think that the statute would involve an arbitrary

classification even if the constitutional rights of the

present taxpayer were viewed most strongly in his

favor. The trustees here had property available to

pay the inheritance tax, were under a duty to pay it

from that property, and were entitled to deduct any

amount thus paid from the income which might ac-

crue from income from their trust. Commissioner v.

Beebe (C. C A.), 67 F. (2d) 662, 92 A. L. R. 862."
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In accordance with this opinion, had the trustees of the

Gillette trust paid the inheritance taxes, they would have

been permitted to deduct same under section 23 (c) of the

Revenue Act of 1928. We believe, therefore, that this

case is authority supporting petitioner's contention that

the inter vivos trust created in contemplation of death was

entitled to take the deduction for the portion of estate

and inheritances taxes paid by it. Petitioner is not claim-

ing the deduction upon her individual return, but it fol-

lows from the Gillette case that it was error for respond-

ent to increase her net income by the amounts deducted

by the trustee for transfer taxes.

Another authority supporting our position is the case

of Commissioner of Internal Revenue v. Beebe (C. C. A.

1st Circuit) 67 Fed. (2d) 662. There a testamentary

trustee paid the Massachusetts inheritance or transfer

tax and claimed a deduction therefor, which was disal-

lowed by the Commissioner. The Board of Tax Appeals

allowed the deduction, stating in their opinion (26 B. T. A.

190, at p. 193):

"The word 'estate' was used in a sense sufficiently

broad to include any and all fiduciaries required by the

laws of the state to respond in the payment of estate,

legacy, inheritance or succession taxes, whether it be a

trust estate or an estate presided over by executors and

administrators, usually and commonly referred to as

legal representatives."

This decision was approved by the Circuit Court of Ap-

peals for the First Circuit, the court saying:

"The Commissioner of Internal Revenue seeks to

disallow this tax as a deduction. He claims that

under article 154, Treasury Department Regulation

74, such tax can be deducted only by an estate in
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process of administration, namely, by an executor or

administrator of such estate: and that it cannot be

deducted as an expense, by a trustee.

"The Commissioner of Internal Revenue ur^es that

an inheritance tax is to be deductible only by an estate

while in the hands of an administrator or an executor,

and that when such estate passes into the hands of a

trustee, it becomes a trust and not an 'estate' within

the meaning of the law and of the Regulations of the

Treasury Department.********
"The Massachusetts statute in question makes no

distinction between estates held by executors and ad-

ministrators and estates held by trustees. In Bates

V. Sparrell, 10 Mass. 323, 324, the Massachusetts

court held that the word 'estate' signifies all the sub-

jects of property, citing Blackstone.

"In City of Boston v. Inhabitants of Dedham, 4

Mete. (45 Mass.) 178, 180, the Massachusetts court

held that the word 'estate' is of broad and extensive

application, and that whenever legal enactments are

intended to apply exclusively to one or another of dif-

ferent species of property, the statutes use qualifying

words.

"In Duggan v. Bay State Street Railway Co.,

230 Mass. 370, 374, 119 N. E. 757, 758, L. R. A.

1918 E 680, in speaking for the Massachusetts

Court, Mr. Chief Justice Rugg says: 'It is a prin-

ciple of general scope that a statute must be inter-

preted according to the intent of the makers, to be

ascertained from its several parts and all its words

construed by the ordinary and approved usage of the

language, unless they have acquired a peculiar mean-

ing in the law'.
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"The Supreme Court of the United States has held

substantially the same general principles of interpre-

tation. In Maillard et cd. v. Lawrence, 16 How. 251,

261, 14 L. Ed. 925, speaking for the Court, Mr.

Justice Daniel said: 'The popular or received import

of words furnishes the general rule for the interpre-

tation of public laws as well as of private and social

transactions ; and wherever the legislature adopts such

language in order to define and promulge their action

or their will, the just conclusion from such a course

must be, that they not only themselves comprehended

the meaning of the language they have selected, but

have chosen it with reference to the known apprehen-

sion of those to whom the legislative language is ad-

dressed, and for whom it is designed to constitute a

rule of conduct, namely, the community at large'.

'Tn U. S. V. Temple, 105 U. S. 97, 99, 26 L. Ed.

967, speaking for the Court, Mr. Justice Woods said:

'Our duty is to read the statute according to the

natural and obvious import of the language, without

resorting to subtle and forced construction for the

purpose of either limiting or extending its operation'.

"In the instant case we think the meaning 'estate'

must be interpreted according to the ordinary use of

language, in harmony with common sense and rea-

son. It seems to us to mean property of all kinds

held, under the provisions of the will, by any legal

representative appointed by the Probate Court, by

whatever name he may be called, whose duty it is to

keep safely such property and finally to distribute it

under the direction of the Probate Court.

"The Federal Revenue Act of 1928, sec. 23 (c),

explicitly allows deduction for income tax purposes of

'estate, inheritance, legacy and succesison taxes'. By
the terms of this statute, this deduction is allowable
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'only to the estate'; in other words, such taxes are a

proper offset against the income received by an estate.

For the reasons which we have given, we think the

Board of Tax Appeals was right in holding that the

word 'estate' was used in this connection in a sense

sufficiently broad to include the property of a decedent

held by an official appointed by the Probate Court on

whom was imposed by state law, the duty of paying

such taxes. The basic purpose of the statute and

regulations is that inheritance taxes, in whatever

guise imposed, shall be deductible by the 'estate', with

reference to the Federal Income Tax. The Massachu-

setts statute views the distribution of a decedent's

estate as a proceeding by which the property left by

the decedent reaches new owners to whom it is ulti-

mately destined. While the property is being held to-

gether for that purpose, it seems to us that in Mass-

achusetts at least, it constitutes the estate of the

decedent, and as such, comes within the language,

as it certainly comes within the intention of the

federal statute."

It is true, of course, that the Bcehe case involved a

testamentary trust, while the case at bar is one of an

inter vivos trust. However, it is submitted that there is

no rational basis for distinguishing between the testa-

mentary trust and the trust inter viz'os, particularly in

view of the fact that both the Federal estate tax law and

the California inheritance tax law make no distinction so

long as the inter vivos trust was created in contemplation

of death. For that reason, therefore, we feel that this

decision sustains the position of petitoner on this appeal.

Another case which follows the Beebe case, supra, and

holds that a testamentary trustee may deduct a state in-

heritance tax paid, is Commissioner of Internal Revenue
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V. Pennsylvania Company for Insurance, etc., 83 Fed,

(2d) 545. In that case the Circuit Court of Appeals for

the Third Circuit affirmed the decision of the Board of

Tax Appeals allowing the deduction and said:

"That portion of the estate funds allocated to the

trust was as much a part of the estate as were the

assets disposed of in another fashion".

In the case of Scripps v. Commissioner of Internal

Revenue, 2>2> B. T. A. 963 (decided January 24, 1936 and

now pending on appeal to the Circuit Court of Appeals

for the 6th Circuit), a majority of the Board of Tax Ap-

peals held that a revocable trust created by decedent could

not deduct, in computing its net income, estate taxes im-

posed upon the estate and paid while the executor was ad-

ministering the estate, under such circumstances the trust

not being "the estate" within the meaning of section

23 (c) of the Revenue Act of 1928. However, a

minority of three members of the Board vigorously dis-

sented from this decision in a very well reasoned opinion.

We quote at length from this dissenting opinion because

it is such an excellent exposition of the position which

petitioner takes in this appeal:

"Mathews dissenting:

"I think the Federal estate taxes paid by the trust

estate in the years 1928-1932 are deductible by the

trust in its income tax returns for those years because

(1) this trust estate was the estate of decedent for

estate tax purposes [the inclusion of which in gross

estate is solely responsible for any estate tax being

due], (2) the trust estate paid the estate taxes; and

(3) Section 23 (c) of the Revenue Acts of 1928 and

1932 allows estate taxes to be deducted by the estate.
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"The terms 'estate taxes' and 'estate' in section

23 (c) have the same meaning as they have in the

estate tax provisions of the statute. Under the estate

tax provisions a tax is imposed upon the trustor of

the net estate of every decedent dying after the en-

actment of the act and it is to be measured by the

vahie of the net estate and paid out of the estate which

measures the tax. The estate whose transfer is

taxed may consist of several parts, administered by

several different persons, and each of those persons

may be required to return the property being admin-

istered by him. Section 302 (b) of the Revenue Act

of 1926 provides that if the executor is unable to

make a complete return of any part of the gross estate

of decedent he shall include in his return the descrip-

tion of such part and the name of each person holding

a legal or beneficial interest therein and upon notice

from the collector such person shall make a return as

to such part of the gross estate. One part is as

much the estate of decedent for estate tax purposes

as any other part, all being thrown together in de-

termining the net estate which measures the tax, and

each part of the estate is required to bear its just and

equitable portion of the tax imposed because of the

transfer of such part. Sec. 214 (b), Revenue Act of

1926.

"The effect of the majority opinion is to read into

section 23 (c) a qualification which is not in the

statute, namely, that estate taxes shall be allowed as

a deduction only to the 'estate being administered by

an executor'. If Congress had intended to limit the

deductions for estate taxes only to that part of the

estate being administered by the executor, I think it

would have said so. It is clear that the decedent's

estate and not the beneficiaries of that estate shall

have the deduction but there is nothing in the Ian-



—17—

guage used to indicate that only that part of the estate

being administered by an executor is entitled to a de-

duction of the estate taxes in the income tax return.

The estate of a decedent for income tax purposes may
and often does embrace several trust estates, which ar«i

separate entities for income tax purposes. ^ ^ *

"If E. W. Scripps had left no property at death ex-

cept his interest in this trust estate, the trustee as the

person in actual possession of such property of the

decedent would have been required to perform all the

duties imposed by the statute on an executor or ad-

ministrator of a decedent. These duties would in-

clude filing the estate tax return and paying the tax

out of the trust funds in his hands. In such case, I

do not believe that the right of the trust estate to a

deduction under section 23 (c) in its income tax re-

turn of the estate taxes paid by it would be ques-

tioned. The fact that decedent also left property to

be administered by his executor, the value of w^hich

was far less than the personal debts of decedent,

should not operate to deny a deduction to the trust

estate of the estate tax paid by it, which was wholly

due to the inclusion of the trust estate in decedent's

gross estate.

'Tt was held in Junius Beehe, Trustee, 26 B. T. A.

190; affd., 67 Fed. (2d) 662, that a testamentary

trust is within the meaning of the term 'estate' in

section 23 (c). By a parity of reason, a trust which

is testamentary in nature, as in the instant case, is

also within the meaning of the word 'estate'. I

think the decision of the Board and the Court in the

Beehe case govern in this case and that the trust

estate should be allowed the deduction claimed.

"Arundell and Mellott agree with this dissent."
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Although the Scripps case involved a revocable trust,

this fact cannot constitute a valid ground of distinction,

for under section 302 (d) of the Revenue Act of 1926,

cited supra, dealing with the estate tax, a trust subject to

a power of revocation is considered the same as a trust

created in contemplation of death in determining the value

of the gross estate of a decedent.

In conclusion, petitioner desires again to call the atten-

tion of this Court to the inescapable fact that it is utterly

inconsistent for the Commissioner of Internal Revenue to

contend that the inter vivos trust created by Mr. Bagnall

was not a portion of his estate in assessing the additional

income tax against petitioner. At the time the estate tax

was assessed against this estate, it was determined under

identically the same Revenue Act under which this contro-

versy arose that the property conveyed in trust for peti-

tioner before Mr. Bagnall's death was a portion of the

estate left by the decedent, and that the estate tax must

be measured by the value of such trust property. This

inconsistency is carried over into the opinion of the Board

of Tax Appeals in this case [found at Tr. of Rec. p. 62].

Petitioner feels that both respondent and the Board of

Tax Appeals have overlooked the fact that the estate tax

and income tax provisions are part of the same Revenue

Act, and must be considered together in interpreting the

word "estate" as used in section 23 (c). These estate

tax provisions clearly indicate that a trustee of property

conveyed in contemplation of death holds such property as

a portion of the estate of the deceased trustor and must

pay the estate tax. In other words, the inter vivos trust

created in contemplation of death is "the estate" under

section 23 (c) of the income tax provisions.
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Furthermore, it is apparent from the stipulation of

facts with attached exhibits (Tr. of Rec. p. 14 et seq.)

that petitioner received from the trust only the net

income reported by the trustee in its fiduciary return.

Hence, to tax the petitioner upon income which she never

received, to-wit, the sums expended by the trustee in

payment of its share of the estate and inheritances taxes,

would be highly inequitable and certainly not a result

contemplated by Congress in enacting income tax legis-

lation.

For these reasons, it is submitted that the Board of Tax

Appeals erred in sustaining the determination of the Com-

missioner of Internal Revenue that there is a deficiency in

petitioner's income tax return for 1930 of $1,957.90.

Respectfully submitted,

H. W. Elliott,

Attorney for Petitioner.




